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In this appeal, Defendant-Appellant |vy West (West)
chal | enges the January 5, 1999 Judgnent of the District Court of
the First Crcuit, Honolulu Division (the district court), as
amended upon reconsideration on January 29, 1999, which
determ ned that she commtted the traffic infraction
of "nonconpliance with speed limt prohibited" (speeding), in
vi ol ati on of Hawai‘ Revised Statutes (HRS) 8§ 291C-102 (1993).%

v Hawai i Revi sed Statutes (HRS) § 291C-102 (1993) states as
foll ows:
Noncompliance with speed limit prohibited. (a) No
person shall drive a vehicle at a speed greater than a
(continued...)



West argues that: (1) she was inproperly charged,
(2) Plaintiff-Appellee State of Hawai‘i (the State) failed to
properly establish whether the road she was traveling on was a
state or county road and that the maxi num speed limt on the road
had been established in one of the two ways specified by HRS
8§ 291C-102; and (3) the district court inproperly failed to enter
findings of fact (FsOF) upon its denial of West's nany pre-trial
and post-trial notions.

W reverse.

BACKGRCOUND

On July 20, 1998, Oficer Mark Kutsy (O ficer Kutsy)
stopped West and issued her a "Conplaint and Sunmons” (the
Conmpl aint), notifying her that she had driven her vehicle on
Lunalil o Hone Road at a speed of 51 mles per hour (nph), in
excess of the 30 nph posted speed |limt, in violation of "HRS
8§ 291C-102."

A violation of HRS § 291C- 102 is a civil traffic

infraction and not a crinmnal offense. See HRS §§ 291D 2

Y(...continued)
maxi mum speed |imt and no person shall drive a motor vehicle
at a speed less than a minimm speed limt established by
county ordi nance

(b) The director of transportation with respect to
hi ghways under the director's jurisdiction may place signs
establishing maxi mum speed limts or mninumspeed limts.
Such signs shall be official signs and no person shall drive a
vehicle at a speed greater than a maxi mum speed limt and no
person shall drive a notor vehicle at a speed |less than a
m ni mum speed limt stated on such signs.
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(1993)% and 291D 3(a) (1993).% The procedural requirenents
governing the adjudication of traffic infractions are set forth
in HRS chapter 291D (1993 & Supp. 1999), as well as the Hawai i
Cvil Traffic Rules (HCTR) promul gated by the Hawai ‘i Suprene
Court pursuant to HRS § 291D 14 (1993).4 At the tine Wst was
cited for speeding, HRS § 291D-6 (1993) allowed her fifteen days
to choose one of three options: (1) admt to the conm ssion of
the infraction and pay the fine indicated on the Conpl aint;

(2) admt to the infraction and request a hearing to present
mtigating factors; and (3) request an informal hearing to
contest the Conpl aint.

The record on appeal indicates that Wst chose the
third option and was afforded an informal hearing. Wen she was
unsuccessful in overturning the Conplaint, she requested and was
given a trial de novo before the district court, pursuant to HRS

§ 291D 13 (1993 & Supp. 1999).

2 HRS 8§ 291D-2 (1993) defines "traffic infraction" to nmean "al
viol ati ons of statutes, ordinances, or rules relating to traffic mvenent and
control, including parking, standing, equipnment, and pedestrian offenses, for
whi ch the prescribed penalties do not include inmprisonment.” A violation of HRS
§ 291C-102 relates to traffic nmovenent, and at the tine Defendant-Appellant |vy
West (West) was cited for violating HRS § 291C-102 (1993), as well as now, the
penalties for violating HRS § 291C-102 did not include inprisonment. See HRS §
291C- 161 (1993 & Supp. 1998, 1999).

3/ HRS § 291D-3(a) (1993) provides, in relevant part, that "[t]raffic
infractions shall not be classified as crimnal offenses.”

4 HRS 8§ 291D-14(a) (1993) states, in relevant part, that "[t]he
suprenme court may adopt rules of procedure for the conduct of all proceedings
pursuant to this chapter.”



THE TRI AL DE NOVO

Prior to trial, West filed seventeen notions,

obj ections, and pleadings. The argunents raised by Wst in these

noti ons, requests,

foll ows:

and pl eadi ngs can essentially be summarized as

1. The Conpl ai nt agai nst West was deficient because it
failed to specify whether she was being charged with
speedi ng on a county road or street, in violation of HRS
§ 291C-102(a), or speeding on a state highway or street,
in violation of HRS § 291C-102(b); therefore, either the
State should be required to particularize its charge
agai nst her so she can prepare her defense, or the
charge shoul d be dism ssed;

2. The Conpl ai nt agai nst West was not based on probable
cause and therefore, should be quashed;

3. The State may not anend the Conplaint just before tria
to specify whether West is being charged with violating
subsection (a) or (b) of HRS § 291C-102 because such an
amendnent woul d prejudice her substantial rights;

4. The schedul e of maxi mum speed limts on file with the
district court was not duly adopted and promnul gated
pursuant to HRS chapter 91, the Hawai‘ Adm nistrative
Procedures Act, and is therefore not a "law' which West
can be charged with violating;

5. The State will not be able to establish that Lunalilo
Home Road is a state highway and that the speed limt
signs on said road were official traffic control devices
pl aced there by the state director of transportation;

6. The State will not offer into evidence the county
ordi nance establishing the speed limts on Lunalilo Hone

Road,

a necessary elenment to prove a violation of HRS §

291C-102(a), and the district court should not take
judicial notice of the ordinance, speed schedul es, or
official nature of the speed limt signs on Lunalilo
Home Road wi t hout proper foundation being established;

7. I f

the district court denies any of West's pre-tria

notions, it nmust enter FsOF and concl usions of |aw
(CsOL) as to its reasoning.

Prior to the commencenent of the trial de novo on

January 5, 1999, the district court orally addressed Wst's



pre-trial nmotions. The district court denied those notions that
sought dism ssal, particularization, or quashing of the
Conmpl aint, as well as the notion to conpel Lieutenant Governor
Mazie Hrono to testify at trial. The district court held that
It would hear West's npotions that requested evidentiary rulings
"contenporaneously with the trial[.]" As to the remaining
notions which were directed at the nerits of the charge against
West, the district court reserved ruling on the notions until the
conclusion of the trial.

The deputy prosecuting attorney (DPA) for the State

then orally charged West as foll ows:

[ DPA] : .. . [QOn or about July 20, 1998, in the City
and County of Honolulu, State of Hawaii, you did drive a
vehicle at a speed greater than the maxi mum speed |imt
establ i shed by county ordi nance or stated on signs placed by
the director of transportation with respect to highways
under the director's jurisdiction by traveling at a speed of
51 mles per hour in a 30 mle per hour zone, thereby
vi ol ating Section 291C-102 subsection (a) of the [HRS]. Do
you understand these charges?

[WEST]: | don't understand them but | hear you. On
the record, | hear what you're saying. Not guilty.

The foll ow ng colloquy between West and the district court then

ensued.

THE COURT: Is there a specific thing about the charge
that you don't understand, [West]?

[WEST]: Yeah, | don't understand how [the State] can
charge me with a | aw that doesn't exist. According to the
| i eut enant governor's, which | subpoenaed so she could bring
in the evidence that | requested for my case here —--

THE COURT: MWait, what specifically do you not
understand? |Is that what it is that you don't understand -

[ W\EST] : I don't understand how [the State] can keep
chargi ng people with speeding on highways, that the speeding
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signs are only inventory lists and not |aw, not mandated
into | aw.

THE COURT: Okay, if that's your objection, the
[clourt will enter a plea of not guilty on behalf of [West].
You may proceed

Over West's objection, the State then called Oficer
Kutsy to the witness stand. Oficer Kutsy testified that on
July 20, 1998, he was on patrol, arnmed with an LTI-2020 | aser
speed gun in working condition. Wile parked in the driveway of
Kai ser Hi gh School on Lunalilo Hone Road, he pointed the |aser
gun at the license plate of West's car and the gun showed a
readout of fifty-one mles per hour. Oficer Kutsy testified
that at the time he "shot [West's] vehicle with the LTI-2020
| aser speed gun which was approxi mately, which was 1,077 feet,
the cl osest speed limt sign that [Wst] had passed was
approximately 13 hundred feet.” O ficer Kutsy was then
guestioned about his famliarity "with the Gty and County of
Honolulu or State of Hawaii traffic control devices[,]" and West
objected that Oficer Kutsy was "not certified in that area.”
After the district court overruled West's objection, Oficer
Kutsy testified that he was famliar with the traffic control
devices "[t] hrough training and patrol[,]" had seen simlar signs
before, and that the signs were "official Gty and County of
Honolulu or State of Hawaii traffic control signs[.]" Oficer
Kutsy also testified that the speed limt indicated on the signs

on Lunalilo Hone Road was thirty mles an hour.



The DPA then asked the district court to take judicial
notice of the speed schedule on file with the district court and
the city and county ordi nances with respect to the schedul e.

Over West's objection, the district court took judicial notice of
t he speed schedule and city and county ordi nances.

Fol | owi ng further exam nation and cross-exam nation of
Oficer Kutsy, the State rested. The district court then
proceeded to rule on West's pre-trial notions that it had earlier
deci ded to hear concurrently with the trial

THE COURT: Okay, [West], notice of pretria

obj ections based on | ack of evidence submtted at trial

okay. This being on notice, the [clourt will direct that

that —--

[WEST]: Which notion are you on, your Honor. V\hich
nmotion?

THE COURT: Noti ce of pretrial objections based on
| ack of evidence. This [c]ourt, this notice will be
received and placed on file

THE COURT: [West's] notion to suppress evidence made,
that motion is hereby denied. Notice of intent to call as
mat eri al witness for [West] at trial[, DPA]. The notice is

hereby received and placed on file

Objection to trial court's taking judicial notice of
the speed schedul e and speed signs on the highway, okay.
That objection has previously been overruled. The [c]ourt
so notes that that objection is hereby overrul ed.

[West's] request to take judicial notice of certain
provisions in the [HRS]. This motion is granted. The
[clourt has taken judicial notice of certain provision[s] of
the city and county ordinances.

[West's] notion to conmpel [the State] to enter into
evidence statutory provision, statutory provision pursuant
to HRS [88] 264-2 and 701-114(c) that establishes
jurisdiction where [West] was cited for HRS [8] 291C-102 or
in the alternative, motion for dism ss, motion to dismss
for failure of the State to provide proof of jurisdiction.
And this motion is, [c]lourt will take it as a motion to



dism ss for failure to provide proof of jurisdiction, and
that motion is hereby denied

Motion to quash traffic citations/summons pursuant to
Hawaii Rul es of Penal Procedure [(HRPP)], and there being no
grounds to quash the citation, that motion is hereby denied
okay.

And the | ast two remaining: [West's] notion to
dismi ss on the ground that [Officer Kutsy] |lack[ed] specific
articuable [sic] facts of reasonable suspicion to seize
[West] in violation of 4th and 14th, [c]ourt hereby finds
that [Officer Kutsy] was on duty, that he had an LTI-2020
| aser that was operational, and that based on his use of
said |l aser gun that [Officer Kutsy] had specific and
articuable [sic] facts to seize [West]. Court finds no
violation of [West's] 4th and 14th Amendment rights.

And the | ast one, [West's] nmotion for judgment of
acquittal, [c]lourt finds that there is sufficient credible
evidence to continue, and that the State has met its burden
at this point in time, and that motion for judgment of
acquittal is hereby denied.

Following the district court's ruling, West declined to
put on a case.

The district court then found West guilty as charged,
stating as foll ows:

The [c]ourt finds as follows: that on July 20, 1998, at
approxi mtely 2:50 p.m, or 1450 hours of that day, Officer
Kut sy was duly enpl oyed as an officer of the Honolulu Police
Departnment; and that on that day he was on duty in the area
of Lunalilo Home Road in Hawaii Kai which, which places
within the jurisdiction of the City and County of Honol ul u,
State of Hawaii .

That at that spot on Lunalilo Honme Road in Honol ul u,
City and County of Honolulu, the, Officer Kutsy saw [West]
driving a car proceeding mauka¥ on Lunalil o Home Road; that
through the enployment of the LTI-2020 |aser gun, [Officer
Kut sy] detected [West's] automobile speed as 51 m | es per
hour .

The [c]ourt finds that [Officer Kutsy] was certified
in the use of the LTI-2020 |aser gun; that he had received
instruction in the use of the |laser gun; and that prior to,
prior to using it in conjunction with [West's] car, he had
previously tested the |aser gun, and that the |laser gun had
tested to be working, to be fully operational

o "Mauka" is a Hawaiian word neaning "inland." M Pukui &
S. Elbert, Hawaiian Dictionary at 242 (1986).
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The [c]ourt finds that there were speed signs posted
on Lunalilo Home Road; that one speed sign in particular was
about 130(sic) feet prior to the time that [Officer Kutsy],
that [West] passed such a speed sign by a distance of about
130(sic) feet prior to [Officer Kutsy] |lasering [West's]
l'icense plate.

The [c]ourt finds that the weather conditions were
clear and unobstructed, and that [Officer Kutsy] |asered
[West's] vehicle's license plate from a di stance of
1,077 feet; that [West] was going 51 mles per hour

I, therefore, find that [West] beyond a reasonabl e
doubt was in violation of [HRS 8§ 291C-102 inasmuch as she
was traveling at a speed of 51 m |l es per hour, whereas the
official sign posted Iimted the traffic to a speed of
31 [sic] mles an hour. Based on the foregoing, | find you
guilty as charged

The district court subsequently found that West "was

argunent ati ve t hroughout the course of the trial" and had "filed

a nunber of harassing-type of notions prior tothe . . . start of
the trial, and for that reason, the [c]Jourt will inpose a fine of
$200 plus the $7 Driver Education Assessnent." Informed by West

that she would be filing an appeal, the district court then
stayed execution of the sentence pending the appeal.
THE POST- TRI AL MOTI ONS

After trial, Wst filed the follow ng notions:
(1) "[West's] Hearing Motion for Reconsideration of Denial of
Motion for Judgnent of Acquittal at Trial on January 5, 1999"
(Motion for Reconsideration); (2) "[West's] Hearing Mtion for
New Trial Pursuant to [HRPP] Rule 33" (Motion for New Trial);
(3) "[West's] Petition to Vacate the Judgnent and Sentence
Entered January 5, 1999 Pursuant to [HRPP] Rule 40, the Eighth

Amendnent to the United States Constitution and the Hawai i



Constitution" (Rule 40 Mdtion); (4) "[Wst's] Hearing Mtion in
Arrest of Judgnment Pursuant to [HRPP Rule 34]" (Rule 34 Motion);
and (5) "[West's] Ex Parte Motion for Leave to Proceed on Appeal

In Forma Pauperis."¥

On January 29, 1999, the trial court held a hearing on
West's post-trial nmotions. As to the Mdtion for New Trial, West
argued that the district court "commtted reversible error in
denying [her] notion to dism ss without stating the essenti al
[ FSOF] on the record” and "nov[ed] for [FsOF] and [CsOL.]" The
district court ruled as foll ows:

THE COURT: Okay. The [c]ourt believes that it's —-
in its decision on the merits of this case that it stated
the [FsOF] and [CsOL]. And, if you disagree with the
[clourt on that point, | think that — you know, that it's
for an appellate court to decide. So, that

[ WEST]:  Your Honor, the State didn't enter any
evi dence t hough, Your Honor.

THE COURT: I believe that there was a police officer
that testified in this case and that there — there was
substantial evidence to justify the verdict. So, that
Mot i on .

[ WEST]:  Your Honor,

THE COURT: . . . for New Trial is hereby denied.
Okay. Next one.

Wth respect to West's Motion for Reconsideration, the

foll owi ng col l oquy took pl ace:

THE COURT: Okay. The [c]ourt finds that based on the
—- the testimony of [Officer Kutsy] that there was
substanti al evidence to find that —- well, the evidence was
certainly substantial enough to withstand a judgment of

o An "Order Denying Respondent's Motion for Leave to Proceed on
Appeal | n Forma Pauperis" that is signed by a district court judge is included
in the record on appeal. However, the order is not dated and does not have a

date-and-tine-of -filing stanp.
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acquittal. The —- the State had proven at

its case before it rested —- at the — in —-
State had proven in its case each and every element of the

of fense and, what do you call, the — | -—-
believes that the denial of the notion for
acquittal was correct.

the end —- end of
with — it —-

the [c]ourt
judgment of

[ W\EST] : But, Your Honor, the State allowed [Officer
Kutsy] to testify for the -- for the State instead of the
State presenting evidence and |aying a foundation. And,
according to the Rules, [Officer Kutsy] can't
in State v.
Knoppel [sic], okay, |'msorry, [Officer Kutsy] can't
testify. According to [HRPP Rule 34] ny due processes were

control the traffic control device. He - -

deni ed.

-- he doesn't

THE COURT: If that's true, then we'd never get

anybody convicted of any traffic offenses

[ WEST]: Well, Your Honor, you have to go by the Rules

of the Court and by the | aw.

THE COURT: Okay.

[ \EST] : [Officer Kutsy] cannot testify for the State

The State has to |ay a foundation, present

the evidence

The State entered no evidence. | asked for [CsOL] and
[FsOF], and I'm asking them -- for themorally today on the
record.

THE COURT: Okay.

The [c]ourt will find that, what do you call, the —-

the State was entirely proper in having [Officer Kutsy]
testify and he presented evidence, which was evidence beyond

a .

The district court then asked West what her grounds

were for her Rule 34 Motion. West responded that "the initial

charge does not state or charge an offense” and the "trial court

has comm tted reversible error in denying [her] notion to dism ss

wi thout stating [its] essential [FsOF] and [COL] on the record.™

The follow ng di scussion subsequently ensued:

[WEST]: The initial charge by [Officer
Honor, on the ticket failed to charge me with (a) or (b),
okay, required for the conplaint to state an offense. Okay.
the apple at

[West] -- | gave the State a second bite at
trial. Okay? | filed a notion for a Bil

11
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whi ch was denied. And, | demanded that the State charge nme
with (a) or (b). And, according to [HRPP Rule 34], it states,
the [c]lourt on notion of a defendant shall arrest judgment if
the charge does not allege an offense. The charge did not

all ege an of fense

THE COURT: Okay. We disagree on that. The [c]ourt
finds that the charge did allege an offense

[ WEST]:  \When?

THE COURT: So, that -- that is an offense under [HRS §
291C-102] and | will

[WEST]: | have to know if |I'm being charged with [(a)]
or [(b)] so I know how to defend nyself. One is for the state
hi ghway and the other is for nunicipal. You can't just
generally charge themwith -- | mean, it -- there are

different jurisdictions here in the [c]ourt.

THE COURT: That is not a general charge. The charge
was speedi ng. And, .o

[WEST]: And, it says here that according to [HRPP Rul e
7(d)], it states in relevancy a conplaint shall be signed by
the Prosecutor or it shall be sworn to or affirmed in witing
before the Prosecutor by the conplaining witness, and signed
by the Prosecutor, except that a conplaint alleged by a
traffic offense may be sworn to or affirmed to by police
of ficer before another officer. He didn't do that.

[ THE COURT]: \Which is what -- which is what happened
We have a conplaint by a police officer that is adequate to
charge an offense.

[WEST]: It wasn't -- it -- the State never

THE COURT: Well, you

[WEST]: . . . admitted it into evidence. There's
nothing admtted into evidence by the State, Your Honor

THE COURT: Well, we disagree on that

[WEST]: Well, when was it -- when was it entered into
evidence? |1've asked for this all through the trial. |'ve
never seen one document. The Prosecutor never said, okay.
I'"'mentering into evidence this on the record. | never got a
copy of it. So, when was it entered on the record

THE COURT: That was

[WEST]: . . . and into evidence?

THE COURT: That was the charge. The charge is not
entered into evidence -- the charge is not evidence

12



[WEST]: |I'mnot tal king about the charge. [|'mtalking
about the evidence of (a) or (b). It is supposed to be
entered into evidence.

THE COURT: Well, as -- as far as the [c]ourt's
concerned, with [Officer Kutsy's] testinmny was evidence and
it was .

[WEST]: But, [Officer Kutsy] can't give evidence for

the State -- for the traffic control device. The State must
present that evidence. | subpoenaed Mazie Hirono to bring the
evidence in, and | was -- she didn't show up. | asked for a
cont enpt

THE COURT: The charge was speeding. It has nothing to
do with traffic control

That -- that notion is denied.

Wth respect to her Rule 40 Mdtion, Wst argued that
the district court's earlier judgnment was illegal because it was
unsupported by any evidence. Wst also maintained that she was
deni ed her right to due process because the district court failed
to address her notions properly and fairly, accused her of being
argunment ati ve and having a bad attitude for filing such
"harassi ng" notions, and sentenced her to pay a $200 fine, when
the "normal fine is about $75[.]" The district court ruled on

the notion as foll ows:

THE COURT: Okay. The [c]ourt will treat your notion as
a Rule 35 Motion for Reconsideration of Sentence. 1'Il grant
the motion. The judgment —- the sentence is reduced to a fine
of $64.00 (sixty four dollars) and a $7.00 (seven doll ar)
Driver Education assessnment. All other aspects of the
judgnent shall remain the same.

The district court entered its final judgnent on
January 29, 1999, and on February 17, 1999, West tinely filed her

notice of appeal.
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DI SCUSSI ON

A.  \Whet her West Was | nmproperly Charged

1

West initially alleges that the Conplaint issued by
Oficer Kutsy was fatally defective because it: (1) failed to
state the specific subsection of HRS § 291C- 102 that she was
charged with violating; and (2) was not affirnmed or sworn to by
O ficer Kutsy before another police officer, as required by HRPP
Rule 7(d), HRS § 286-10 (1993), HRS § 803-6(d) (1993), and State

v. Knoeppel, 71 Haw. 168, 785 P.2d 1321 (1990).

As noted earlier, however, a violation of HRS
§ 291CG-102 is not a crimnal offense but a civil traffic
I nfraction governed by the requirenents of HRS chapter 291D and
t he HCTR

The requirenents for the notice of traffic infraction
I ssued to a driver by a police officer are set forth in HRS

§ 291D-5 (1993 & Supp. 1999), which states:

Notice of traffic infraction; form; determination final
unless contested. (a) The notice of traffic infraction shal
i nclude the conplaint and summmons for the purposes of this
chapter. \Whenever a notice of traffic infraction is issued to
the driver of a notor vehicle, the driver's signature,
driver's license nunber, and current address shall be affi xed

to the notice. |If the driver refuses to sign the notice, the
officer shall record this refusal on the notice and issue the
notice to the driver. I ndividuals to whom a notice of traffic

infraction is issued under this chapter need not be arraigned
before the court, unless required by rule of the suprene
court.

(b) The formfor the notice of traffic infraction shal
be prescribed by rules of the district court which shall be
uni form throughout the State. Except in the case of traffic

14



infractions involving parking, the notice shall include the

foll owi ng:

(1)

A statenent of the specific traffic infraction,

(2)

(3)

(4)

(5)

(6)

(7)

including a brief statenment of facts, for which
the notice was issued;

A statenent of the nonetary assessment,
established for the particular traffic infraction
pursuant to section 291D-9, to be paid by the
driver which shall be uniformthroughout the

St at e;

A statenent of the options provided in
section 291D-6(b) for answering the notice
and the procedures necessary to exercise

t he options;

A statenent that the person to whomthe notice is
i ssued must answer, choosing one of the options
specified in section 291D-6(b), within fifteen
days;

A statement that failure to answer the notice of
traffic infraction within fifteen days shal

result in the entry of judgnent by default for the
State and a |l ate penalty assessed and, if the
driver fails to pay the nonetary assessment within
an additional thirty days or otherwi se take action
to set aside the default, notice to the director
of finance of the appropriate county that the
person to whom the notice was issued shall not be
permitted to renew or obtain a driver's license
or, where the notice was issued to a notor
vehicle, the registered owner will not be
permitted to register, renew the registration of,
or transfer title to the notor vehicle until the
traffic infraction is finally disposed of pursuant
to this chapter;

A statenent that, at a hearing to contest the
notice of traffic infraction conducted pursuant to
section 291D-8 or in consideration of a witten
statement contesting the notice of traffic
infraction, no officer will be present unless the
driver timely requests the court to have the

of ficer present. The standard of proof to be
applied by the court is whether a preponderance of
the evidence proves that the specified traffic
infraction was comm tted

A statenent that, at a hearing requested for the
pur pose of explaining mtigating circunstances
surroundi ng the comm ssion of the infraction or in
consideration of a witten request for mtigation
the person will be considered to have commtted
the traffic infraction;

15



(8) A space in which the driver's signature, current
address, and driver's |license number may be
af fi xed; and

(9) The date, tinme, and place at which the driver nust
appear in court if the driver chooses to go to
heari ng.

(c) In the case of traffic infractions involving

par ki ng, the notice shall be affixed conspicuously to the

vehicle as provided in section 291C-167 and shall include the
information required by paragraphs (1) to (8) of subsection

(b).
(Enmphases added.)

Pursuant to HCTR Rule 9(a), a "notice of traffic
infraction is sufficient if it contains either a witten

description or statutory designation of the traffic infraction."”

(Enmphasi s added.) Additionally, HCTR Rule 10 allows the State to
anend the notice of traffic infraction any tine prior to
j udgnent :

AMENDING THE NOTICE OF TRAFFIC INFRACTION.

The notice of traffic infraction may be amended at any
time prior to judgnment. All anmendnments to the notice of
traffic infraction relate back to the issue date on the
noti ce.

HCTR Rul e 3 defines "conplaint and sumons” and "notice of traffic infraction,”
as follows:

(a) Complaint and Summons. The notice of traffic
infraction issued to the defendant at the tinme of the parking
or moving violation, whatever its title or denom nation.

(h) Notice of Traffic Infraction. The conpl aint and
sunmons, parking citation, or other form by which the
defendant is notified of the infraction. The notice of
traffic infraction is commonly called a ticket.

(Enmphases added.)
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In this case, the Conplaint issued by Oficer Kutsy
notifying West of the traffic infraction she allegedly commtted
is not included in the record on appeal. W are therefore unable
to determ ne whether the Conplaint net all the requirenments of
HRS § 291D 5 and HCTR Rule 9(a). However, Wst has not
chal I enged the Conplaint as being in violation of either
provi sion and i ndeed concedes that the Conplaint charged her with
violating HRS 8§ 291C-102. Therefore, the Conplaint, in
conpliance with HRS § 291D-5 and HCTR Rule 9(a), clearly notified
West of the statutory designation of the traffic infraction she
was all eged to have conm tt ed.

More inportantly, Wst requested and received a trial
de novo pursuant to HRS § 291D 13 (Supp. 1999), which provides,
in relevant part, as follows:

Trial. (a) |If, after proceedings to contest
the notice of traffic infraction, a determnation is made that a
person committed the traffic infraction, the person may
request, within thirty days of the determnation, a trial
pursuant to the rules of penal procedure and rules of the
district court, provided that arraignnent and plea for such
trial shall be held at the time of trial.

(Enmphasi s added.) At the outset of the trial, Wst was orally
"arraigned" and charged with "violating [HRS § 291C- 102,
subsection (a)]." Therefore, Wst was specifically notified that
she was bei ng accused of speeding on a county, not state, road or

hi ghway.
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2.
W also find no merit to West's argunent that the
Conpl ai nt issued by Oficer Kutsy violated HRPP Rule 7(d),Z HRS

8§ 286-10,¥ HRS § 803-6(d),¥ and Knoeppel .

u Hawai ‘i Rul es of Penal Procedure Rule 7 provides, in relevant part:

THE INDICTMENT, COMPLAINT AND ORAL CHARGE.

(a) Use of Indictment, Complaint or Oral Charge. The charge
agai nst a defendant is an indictment, a conplaint or an oral charge
filed in court. A felony shall be prosecuted by an indictment or a
conplaint. Any other offense may be prosecuted by an indictnment, a
conpl aint, or an oral charge

(d) Nature and Contents. The charge shall be a plain,
concise and definite witten statenent of the essential facts
constituting the offense charged; provided that an oral charge
need not be in witing. . . . A conplaint shall be signed by
the prosecutor, or it shall be sworn to or affirmed in witing
before the prosecutor by the conplaining witness and be signed
by the prosecutor, except that a conplaint alleging a traffic
of fense may be sworn to or affirmed by a police officer before
anot her police officer as provided by | aw and need not be
signed by the prosecutor. . . . The charge shall state for
each count the official or customary citation of the statute
rul e, regulation or other provision of |aw which the defendant
is alleged therein to have violated. Formal defects
including error in the citation or its om ssion, shall not be
ground for dism ssal of the charge or for reversal of a
conviction if the defect did not m slead the defendant to his
[or her] prejudice

& HRS § 286-10 (1993) provides, in relevant part:

Arrest or citation. Except when required by state |aw
to take i nmediately before a district judge a person
arrested for violation of any provision of this chapter
i ncludi ng any rul e adopted pursuant to this chapter, any
person authorized to enforce the provisions of this chapter
hereinafter referred to as enforcenent officer, upon
arresting a person for violation of any provision of this
chapter, including any rule adopted pursuant to this chapter
shall issue to the alleged violator a sumons or citation
printed in the form hereinafter described, warning the
all eged violator to appear and answer to the charge agai nst
the alleged violator at a certain place and at a time within

(conti nued. .
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a.

HRPP Rul e 7(d), which governs the nature and contents

of a charge in a crimnal case, is not applicable to the

Compl ai nt issued by Oficer Kutsy, which notified West of the

civil traffic infraction she was charged with violating.

However, since HCTR Rule 19 expressly provides that a trial
8(...continued)

seven days after such arrest.

The summons or citation shall be printed in a form
conparable to the form of other summobnses and citations used
for arresting offenders and shall be designed to provide for
inclusion of all necessary information.

When a conplaint is made to any prosecuting officer of
the violation of any provision of this chapter, including any
rul e adopted hereunder, the enforcenent officer who issued the
sunmons or citation shall subscribe to it under oath
adm ni stered by another official of the departnment of
transportati on whose name has been subnmitted to the
prosecuting officer and who has been designated by the
director to adm nister the sane.

HRS § 803-6 (1993) provides, in relevant part:

Arrest, how made. (a) At or before the tinme of
maki ng an arrest, the person shall declare that the
person is an officer of justice, if such is the case
If the person has a warrant the person should showit;
or if the person makes the arrest without warrant in any
of the cases in which it is authorized by law, the
person should give the party arrested clearly to
under stand for what cause the person undertakes to nake
the arrest, and shall require the party arrested to
submt and be taken to the police station or judge
This done, the arrest is conplete.

(d) Where a citation has been issued in lieu
of the requirenents of (a) above, the officer who
i ssues the summons or citation nmay subscribe to the
compl ai nt under oath adm nistered by any police
of ficer whose name has been subnmitted to the
prosecuting officer and who has been designated by the
chief of police to adm nister the oath
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requested after a contested hearing in a traffic infraction case
"shall be held pursuant to the [HRPP], Rules of the District
Court, and Hawai‘i Rules of Evidence[,]" HRPP Rule 7(d) is
applicable to Wst's trial and, specifically, Wst's arrai gnnent
at trial. As noted previously, West was orally charged by the
State at the outset of her trial de novo, and thus, the
requi renents of HRPP Rule 7(d) were satisfied in this case. The
suprene court's decision in Knoeppel, which involved a crimnal
case in which the defendant was not orally charged at his
arrai gnment and did not waive any formal reading of the charge,
i s thus distinguishable and inapplicable.
b.

West' s argunment that the Conplaint issued by Oficer
Kutsy violated HRS § 286-10 is simlarly without nerit.
HRS § 286-10, which sets forth procedures for arrests or
citations, expressly limts its applicability to "a person
arrested for violation of any provision of this chapter[.]"
Since Wst was cited for violating a provision of HRS chapter
291C (not HRS chapter 286), HRS § 291C 164 (1993) (not HRS
§ 286-10) is applicable to her. HRS § 291C 164 states:

Procedure upon arrest. Except when authorized or
directed under state law to i mediately take a person
arrested for a violation of any of the traffic |aws before a
district judge, any authorized police officer, upon making
an arrest for violation of the state traffic |aws shall take
the nane, address, and driver's |icense nunber of the
all eged violator and the registered |license nunmber of the
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mot or vehicle involved and shall issue to the driver in
writing a sumons or citation, . . . notifying the driver to
answer to the conmplaint to be entered against the driver at
a place and at a time provided in the summons or citation.

(Enmphases added.)

Under the above statute, the purpose of the sunmons or
citation is not only to advise the violator of the traffic
infraction, but also to serve as notice to the violator of the
necessity "to answer to the conplaint . . . at a place and at a
time provided in the summons or citation.”

In West' s case, the Conplaint issued by Oficer Kutsy--
i.e., the traffic ticket--was not the conplaint upon which the
trial was based. Instead, the oral charge by the State at the
commencenent of the trial was the "conplaint” that Wst was
required to, and did, answer to at the outset of the trial.
Therefore, the requirenents of HRS 8§ 291C 164 were satisfied.

C.

W al so disagree with Wst's contention that the
Conmpl ai nt issued by Oficer Kutsy violated the requirenents of
HRS 8§ 803-6(d). HRS chapter 803 relates to "arrests" and "search

warrants" for "crimes," and, as noted earlier, a violation of HRS
8§ 291C-102 is a civil, not a crimnal, offense. Even if HRS

8§ 803-6(d) were applicable to West's trial de novo, however, we
note that under the statute, the officer issuing a sunmons or

citation "may subscribe to the conplaint under oath" but is not

required to do so. (Enphasis added.) Moreover, since West had
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an informal hearing to contest and flesh out the charge agai nst
her, was subsequently arraigned and orally charged at a trial de
novo, and was afforded the opportunity at trial to question

O ficer Kutsy about the incident which gave rise to the charge
agai nst her, any constitutional due process concerns about the

| ack of notice of the charge against her are unfounded.

B. The Sufficiency of the Evidence

1.
West was charged with violating HRS § 291C- 102, which

provi des, as foll ows:

Noncompliance with speed limit prohibited. (a) No
person shall drive a vehicle at a speed greater than a maxi num
speed |imt and no person shall drive a motor vehicle at a
speed | ess than a mninmum speed |imt established by county
ordi nance.

(b) The director of transportation with respect to
hi ghways under the director's jurisdiction may place signs
establ i shing maxi mum speed limts or mninum speed limts.
Such signs shall be official signs and no person shall drive a
vehicle at a speed greater than a maxi mum speed limt and no
person shall drive a notor vehicle at a speed |less than a
m ni mum speed limt stated on such signs.

In State v. Lane, 57 Haw. 277, 554 P.2d 767 (1976), the defendant

was al so charged with violating the foregoing statute. The

of ficer who cited the defendant for the violation testified that
t he of fense occurred on Pali H ghway between ‘Akanu and Wod
Streets and that there were speed signs which stated a
thirty-five-mle speed limt. 1In reversing the defendant's

convi ction, the Hawai‘ Suprenme Court hel d:
There was no evidence, and the record is devoid of

information, on the question whether a maxi mum speed limt had
been established by county ordi nance or the designated
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stretch of Pali Hi ghway was subject to the jurisdiction of
the director of transportation and the speed signs had been
pl aced by that officer. [The defendant] noved for judgnent
of acquittal for failure to show that the speed signs were
aut horized. In denying the notion, the court stated no
reasons. The judgnent of conviction adjudges only that
[the] defendant "has been convicted of and is guilty of the
viol ati on of speeding, to wit, 65 mph in a 35 nph zone."

We are unable to determine fromthe record before us
whet her the conviction was for violation of 8§ 291C-102(a) or
(b). If the conviction was for violation of § 291C-102(a),
proof of judicial notice of the applicable ordi nance was
required, for which alternative procedures are prescribed by
HRS 8§ 622-13. The defendant had noved for judgnent of
acquittal "on the grounds that the State has not shown that
the speed signs that [the defendant] had passed were
aut hori zed speed signs." The speed at which an autonmobile may
be driven on any highway is governed by ordi nance or by
statute, and speed signs are erected pursuant thereto.
Accordingly, we construe the defendant's notion as a demand
for proof of the ordinance. The record does not disclose any
of fer of, or reference to, any ordinance or the taking of
judicial notice of any ordinance by the court. Cf. State v.
Shak, 51 Haw. 626, 466 P.2d 420 (1970). If the conviction was
for violation of § 291C-102(b), proof was required that the
desi gnated stretch of Pali Hi ghway was under the jurisdiction
of the director of transportation and that the speed signs had
been placed by that officer. The record does not disclose any
of fer of evidence on these questions or the taking of judicia
notice of any relevant facts. \While we express no opinion as
to whether we m ght take judicial notice of any of these facts
in our discretion, we would refrain fromdoing so in this
case, where we have not been supplied with the necessary
information. AMERI CAN LAW | NSTI TUTE, MODEL CODE OF EVI DENCE
Rul es 802, 803 (1942).

HRS § 291C-102 i nposes upon the prosecution the
burden of proving that a maxi mum speed limt has been
established in one of the two ways specified by the
statute. Conviction in the total absence of proof in
this respect requires reversal under Rule 52(b), Hawai
Rul es of Crimnal Procedure

57 Haw. at 277-79, 554 P.2d at 768-69.

In State v. Shak, referred to by the suprenme court in

t he Lane deci sion, the defendant, who had been convicted of

driving through an intersection against a red |light, contended on

for the first tine that the ordi nance he was convi cted of

violating was never proven in the circuit court, and thus, his
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conviction nust be reversed. At the tinme, HRS § 622-13 (1968),
whi ch has since been repeal ed, provided, in pertinent part:

Proof of ordinances, rules, regulations, and other
official acts.

A certified copy or copies of an ordinance or ordi nances
of any county may be filed by the clerk of the county with any
court or magistrate and thereafter the court or nagistrate may
take judicial notice of the ordinance or ordi nances and the
contents thereof in any cause, wi thout requiring a certified
copy or copies to be filed or introduced as exhibits in such
cause.

The suprene court, reaffirmng its prior construction of the

foregoing statute in Territory v. Yoshi kawa, 41 Haw. 45 (1955),

stated that under the statute:

(1) . . . an ordinance could not be judicially noticed unless
it was filed in accordance with the statute, or a certified
copy was introduced in evidence; (2) . . . in a crimnal

prosecution for alleged violation of an ordi nance the
prosecution has the burden of proving conpliance with HRS

8§ 622-13; and (3) . . . in all such prosecutions this court
advi sed introduction of a verified copy of the ordinance, even
though filed in accordance with the statute.

Shak at 628, 466 P.2d at 421.

In this case, West was orally charged at the
commencenent of her trial de novo with speeding, in violation of
HRS § 291C-102(a). The State thus had the burden of proving the
appl i cabl e ordi nance whi ch established the maxi num speed limt
for the stretch of Lunalilo Hone Road on which West was
traveling. HRS § 291C-102(a); Lane.

The district court took "judicial notice of the speed
schedule on file with the district court” and the "city and
county ordi nances." Wst contends, however, that this was

i nproper. West also argues that the State failed to establish
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that Lunalilo Home Road was "listed either on any schedul e or
[that] an ordi nance authorized the speed Iimt signs on that
particul ar hi ghway[.] "
2.

West's first contention is apparently based on Lane and
t he cases which spawned that decision, which appear to indicate
that before a district court can take judicial notice of a
speed-limt ordinance, the State should offer into evidence a
certified copy of the ordinance or speed schedule in question.
Si nce Lane, however, HRS 8§ 622-13, the evidentiary statute
governing the taking of judicial notice at issue in that case,
has been repeal ed and the Hawai‘ Rules of Evidence (HRE),
codified in HRS chapter 626, have been adopt ed.

HRE Rul e 202(b) (1993) now specifically requires, in
pertinent part, that "[t]he court shall take judicial notice of

(4) all duly enacted ordi nances of cities or counties of

this State.”" 1In other words, HRE Rule 202(b) renoves any
di scretion that a court m ght otherw se have in determ ning

whether it will take notice of an ordi nance.

0/ West al so argues that if Lunalilo Honme Road was a hi ghway under
the jurisdiction of the state director of transportation, proof was required
that the speed limt signs on that highway were authorized by an
adm nistrative rule pronul gated pursuant to HRS chapter 91, the Hawai ‘i
Adm nistrative Procedures Act. Since West was orally charged with violating
subsection (a) of HRS § 291C-102, however, we need not address what standards
of proof must be met by the State in establishing a violation of subsection (b)
of HRS § 291C-102.
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The speed |imts for the roads in the Cty and County
of Honolulu are established by article 7 of chapter 15 of the
Revi sed Ordi nances of Honolulu (ROH) (1990), the Traffic Code.
O particular relevance to this case is ROH § 15-7.2 (1990),
whi ch provides as foll ows:

Speed limit zones.

No person shall drive a vehicle on a public highway or
street at a speed in excess of the followi ng speed limt zones
establ i shed or hereafter established therefor by ordi nance of
the city council.

(a) Fifteen mles per hour.

(1) Any roadway 18 feet or less within the City and
County of Honol ul u.

(2) On those streets or portions thereof described in
Schedule |V attached to the ordi nance codified in
this section and made a part hereof;* subject,
however, to the limtations and extensions set
forth therein.

(b) Twenty-five mles per hour.

(1) Any street or highway within the City and County
of Honol ulu where a speed limt has not been
ot herwi se established.

(2) Any roadway bordering any school grounds, during
recess or while children are going to or
| eavi ng such school during the opening or closing
hours or while the playgrounds of any such school
are in use by school children.

(3) On those streets or portions thereof described in
Schedul e V attached to the ordinance
codified in this section and made a part hereof;*
subj ect, however, to the limtations and
extensions set forth therein.

(c) Thirty mles per hour. On those streets or portions
t hereof described in Schedule VI attached hereto and
made a part hereof;* subject, however, to the
limtations and extensions set forth [t]herein

(d) Thirty-five mles per hour. On those streets or
portions thereof described in Schedule VII attached to
the ordinance codified in this section and made a part
hereof;* subject, however, to the limtations and
extensions set forth therein.
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chapt er

and states the section of chapter

15,

(e)

(f)

(9)

(h)

* Editor's Note:
begi nni ng of

Forty-five mles per hour. On those streets or portions
t her eof described in Schedule VII|I attached to the
ordi nance codified in this section and made a part

hereof;* subject, however, to the limtations
and extensions set forth therein.
Fifty mles per hour. On those streets or portions

t hereof described in Schedule | X attached to the
ordi nance codified in this section and made a part
hereof; * subject, however, to the limtations and
extensions set forth therein.

Sixty-five mles per hour. On those streets or
t hereof described in Schedule X attached to the
ordi nance codified in this section and made a part
hereof ;* subject, however, to the limtations and
extensions set forth therein.

portions

Fifty-five mles per hour. On those streets or portions
t hereof described in Schedule XXXII| attached to the
ordi nance codified in this section and made a part
hereof;* subject, however, to the limtations and
extensions set forth therein.

10 miles per hour. On those streets or
described in Schedule XXXVI|I attached to the ordinance
codified in this section and made a part hereof;*

subj ect, however, to the limtations and extensions set
forth therein.

portions thereof

See the listing of schedul es at the

this chapter

Tabl e 15.0, which is at the beginning of RCH

referred to.

§ 15-7. 2,

for exanpl e,

lists the titles of thirty-eight different schedul es

15 that the schedul es are

Wth regard to the schedules referred to in ROH

Table 15.0 includes the following Iisting:

Schedule Title Section
IV Speed Limt Zones - 15 Ml es Per Hour ..... 15-7.2
\% Speed Limt Zones - 25 Mles Per Hour ..... 15-7.2
VI Speed Limt Zones - 30 Mles Per Hour ..... 15-7.2
VI Speed Limt Zones - 35 MIles Per Hour ..... 15-7.2
VI Speed Limt Zones - 45 Mles Per Hour ..... 15-7.2
I X Speed Linmt Zones - 50 MIles Per Hour ..... 15-7.2
X mt Zones - 65 Mles Per Hour ..... 15-7.2

Speed Li
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A footnote to the schedul e includes the foll ow ng statenent:

* Note: The schedules referred to in this table are on file
with the office of the city and county clerk and the
department of transportation services, City and County of
Honol ul u, and are avail able for exam nation by the general
public during reasonabl e hours.

Based on a review of ROH § 15-7.2 and Table 15.0, it is
evident that the speed |imt for Lunalilo Home Road is not set
forth in either provision. |Indeed, in order to determ ne whet her
Lunalilo Hone Road is |listed on a particul ar speed schedule, it
IS necessary to visit "the office of the city and county clerk
[or] the departnent of transportation services, City and County
of Honol ul u" to exam ne the schedul es.

The question West raises is whether the district court
properly took judicial notice of these schedul es, which are not
codified in the ROH, and thereby determ ned, as a matter of |aw,
the specific speed |imt for the portion of Lunalilo Honme Road on
whi ch West was stopped for speeding. W conclude that wthout
t he applicable schedule before it, the district court did not
have sufficient evidence upon which to determ ne the applicable
speed limt on the particular county road in question. Wthout
the applicable schedule in the record on appeal, noreover, it is
i mpossible for this court to take judicial notice of the

applicable speed limt established by county ordi nance, a
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necessary el enment that nust be established by the State to prove
an HRS § 291C-102(a) viol ation.

Generally, in the absence of a statutory requirenent,
state courts will not take judicial notice of county ordinances;
such ordi nances nust be pleaded and proved. 29 Am Jur. 2d
Evi dence 8§ 126, at 155 (1994). The reason ordi nances are
di stingui shed fromstate statutes for purposes of the taking of
judicial notice is that "while state statutes are conpil ed,
publ i shed, and distributed by recogni zed professional entities
who nust vouch for the integrity of their product and thus are
i kely accurate, readily ascertai nable and avail able, such is
often not the case with ordinances.” [d. at 155-56.

As noted earlier, however, HRE Rul e 202(b) specifically
requires that judicial notice be taken by Hawai‘i courts of duly
enacted ordinances of the cities or counties of this State. W
al so observe that the ordinances of all the cities or counties in
Hawai ‘i are codified and therefore are readily ascertainable and
avail able for judicial notice purposes. Such is not the case,
however, with the speed schedules referred to in ROH 8§ 15-7. 2,

whi ch are available at only two | ocations. Therefore, proof of

S In contrast, HRS 8 291C-102(b) requires proof that the maxi mum
speed limts on state highways be posted on "official signs[.]" Pursuant to
HRS 8§ 291C-31(c) (1993), noreover, "[w] henever official traffic-control

devices are placed in position approximately conformng to | aw, such devices
shall be presumed to have been so placed by the official act or direction of
I awful authority, unless the contrary shall be established by conpetent

evi dence. "
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the rel evant speed schedules is required, and judicial notice
shoul d not be taken of the schedul es.

The transcripts of the trial below indicate that the

district court took judicial notice of the speed schedule "on
file with the district court.” However, it does not appear from
the transcripts that the "speed schedule on file with the
district court” was actually reviewed by the district court, the
DPA, or West. Additionally, there is no indication in the record
as to whether the speed schedule on file with the district court
was the nost current version available. Nbreover, inits
answering brief, the State attached as Appendix "B", a copy of
Schedul e VI, which the State clainmed established the speed limt
for Lunalilo Honme Road. However, the attached Schedul e VI

I ndicates that Lunalilo Hone Road is listed on both Schedule VI,

whi ch sets a 30 nph speed |imt, and Schedule V, which sets a 25

nph speed limt:

12/ We did exam ne the speed schedules on file with the clerk of the
City and County of Honolulu (the County) to determne if they were judicially
noti ceable. Our exam nation revealed that a 1976 conpilation of traffic

schedul es approved by the County Council is updated with "amendments" which
are made approxi mately every nonth. For exanple, there have been eight
amendments this cal endar year. Curiously, the amendnments are signed by the
County Director of Transportation Services and were not enacted pursuant to an
ordi nance passed by the County Council. Mor eover, al though the County
Council, by Revised Ordi nances of Honolulu § 15-3 (1990), has del egated

authority to the County Director of Transportation Services to amend schedul es
relating to placement of traffic control devices, no such del egati on of
authority exists with respect to speed schedul es.
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SPEED LIMT ZONES - 30 M LES PER HOUR

Section 15-7.2(c). The followi ng streets or portions

t hereof are hereby established as 30 mles per hour speed
limt zones subject, however, to the Iimtations and
extensions set forth:

LOCATION AUTHORITY
LUNALI LO HOVE RD., from Kal ani anaol e TS 96- 8,
Hwy. to Hawaii Kai Dr., except for 10/ 31/ 96

portion specified in Schedule V.

(Enphasi s added.) W are unable to tell, based on the record on
appeal , whether the portion of Lunalilo Home Road on which West
was stopped for speeding was part of Schedule VI or V.

Under the circunstances and in |ight of Lane, we nust
conclude that the State failed to satisfy its burden of
establishing the speed |inmt established by county ordinance.

C. The FsOF

In light of our conclusion that the State failed its
burden of proving the schedule referred to in the county
ordi nance that established the maxi mum speed linmt on the portion
of Lunalilo Hone Road that West was stopped for speeding, it is
unnecessary for us to address West's contention that the district
court reversibly erred in failing to enter FsOF as to the nany

nmoti ons she filed below. W note, however, that the district
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court clearly entered oral FsOF in rendering its judgnent in this
case.

Rever sed.

On the briefs:

| vy West
def endant - appel l ant, pro se.

Caroline M Mee,

Deputy Prosecuting Attorney,
City and County of Honol ul u,
for plaintiff-appellee.
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